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OP1 NI ON

Franks. J.

In this declaratory judgnent action, the Trial Court
revoked testatrix’s bequest to her divorced husband and
decl ared that the estate should be distributed in accordance
with the other bequests.

The testatrix’s will reads in pertinent part:



1. | bequeath all my property, whether real or
personal, to ny husband, Lynn Seeber.

2. If ny husband, Lynn Seeber, is not living at the

time of nmy death, or if we die in a comon di saster

I make the foll ow ng bequests .

The testatrix and her husband were divorced in 1993.
In 1994, Julia Seeber died in an autonobile accident. The
facts in this case were stipulated, but the parties disagree
over the effect of the divorce and application of T.C A § 32-
1-202 to her will.

The Trial Court determined that summary judgnment was
appropriate. He found that clause two should be read as if
t he husband failed to survive the testatrix and that the
bequests in the will were to be followed in disposing of the
estate.

Since 1985, the effect of a divorce on an existing
wi || has been governed by the follow ng provision:

Revocation by divorce or annulnment - (a) If after

executing a wll the testator is divorced or his

marri age annull ed, the divorce or annul ment revokes

any di sposition or appointnment of property nmade by

the will to the forner spouse .

(b) Property prevented from passing to a forner
spouse because of revocation by divorce or annul nent
passes as if the forner spouse failed to survive the
decedent but the provisions of § 32-3-105 shall not
apply. Oher provisions conferring sone power or
office on the former spouse are interpreted as if
the spouse failed to survive the decedent.

T.C. A 8§ 32-1-202.
In re Wal ker, 849 S.W2d 766 (Tenn. 1993), the
Supreme Court applied T.C. A 8§ 32-1-202. In that case,
Paragraph Il of the wll read:
| hereby give, devise, and bequeath all of ny
property, real, personal and m xed to the Trustees
and Co- Executors hereinafter named, and their

successors as their sole and absolute property and
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sai d Co- Executors and Trustees wll| use the said
property for the support of ny wife, Taisia Wil ker
Paragraph 111 read:
In the event that ny wife, Taisia Wil ker, and nyself
shoul d be killed in a common di saster or
cat astrophe, or should ny wife, Taisia Wil ker,
predecease ne, | hereby will, devise and bequeath
all of ny property, real, personal, and m xed and
wher esoever | ocated to be equally divided between
the children of Taisia Wal ker, that is, the two
children, Dennis and Jeanette.
Tai sia Wal ker acknowl edged that the statute revoked
the devise to her in paragraph Il. However, she argued that
t he paragraph 111 contingency ?should be wi fe predecease ne?
was satisfied by the statute and therefore the property should
pass to her children.

This contention was never squarely addressed by the

Suprenme Court because the inartful drafting of paragraph I

prevented paragraph |1l fromever being reached. The Court
determ ned that paragraph Il created a life estate in Taisia
Wal ker. This provision nade the will inconplete, since no

di sposition was made for the remainder in the |life estate.
Wthout the application of T.C A 8§ 32-1-202, upon the death
of the testator survived by Taisia, Dennis, and Jeanette, the
state of the title would have been a life estate in Taisia and
reversion in the testator’s heirs. Applying § 32-1-202, the
property passed ?as if the former spouse failed to survive the
decedent,? defeating Taisia’ s |life estate and passing the
property to the holders of the reversion, i.e., the intestate
successors. |d. Wal ker at 769.

The Court’s dicta quoting the statute’s |anguage ?as

if the former spouse failed to survive ne? endorses the use of



the legal fiction in the statute in the hypothetical version
of a will providing that ?upon the death of Taisia, the
property woul d pass to Dennis and Jeanette.? In that case,
the property would pass to Dennis and Jeanette in fee sinple,
following the terns of the hypothetical wll. Wlker at 769.
This result reflects an interpretation treating the divorced
spouse as if she actually predeceased the testator. This
interpretation is bolstered by the Court’s statenent that the
purpose of the statute was ?to elimnate the devise to a

former spouse and pass the property to the next taker, whether

under the will or by intestacy.? (enphasis added).

Wi | e the Wal ker Court does not directly address the
i ssue before us, it contains no criticismof the use of the
|l egal fiction. The analysis, therefore, turns on determ ning
who takes when the forner spouse ?fails to survive?. In the
Seeber will, there is no |life estate provision. Wthout the
application of the statute, the property woul d have passed to
Lynn Seeber in fee sinple. Applying the statute, the devise
to himwas revoked, and follow ng the | anguage of the statute,
the property passes ?as if the fornmer spouse failed to survive
the decedent,? going to the ?next taker[s].? The next takers
under the ternms of the will are the beneficiaries of the
will’'s bequests, Appellees Julie Wal ker and others.*

W affirmthe judgnment of the Trial Court, remand

and assess the costs of appeal to the appellants.

ta early the legislature intended that the legal fiction of death apply,
and to hold otherwi se would frustrate the intent of innumerable
testators where their will has not been changed after a divorce.
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